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Foreword

Our interest in Burma goes back many years as we have followed its struggle to achieve
peace and national reconciliation. The spotlight is again on Burma for a number of reasons,
including the fact that Aung San Suu Kyi—the world’s only imprisoned Nobel Peace Prize
Laureate, who has spent much of the last 16 years under house arrest—celebrated her 60th
birthday last June.

In recent years, it has become clear that Burma’s troubles are causing serious and
possibly permanent problems that go well beyond human rights violations. Burma has now
become a problem for the region and international community. We commissioned the global law
firm of DLA Piper Rudnick Gray Cary to prepare an objective and definitive report on the threat
that the Government of Burma poses both to its own people and to regional peace and security.
The evidence and facts contained in the report make it abundantly clear that the UN Security
Council should become engaged in Burma as soon as possible. For this reason, the report
analyzes the criteria for bringing the situation of a particular country to the UN Security Council,
summarizes the relevant problems and challenges in Burma, and places these issues in the
context of past Security Council interventions.

Based on our review of this report and its recommendations, we strongly urge the UN
Security Council to take up the situation of Burma immediately. Preserving peace, security, and
stability in the region and world—as well as achieving national reconciliation in Burma—now
requires nothing less.

e Yot Do =

President VVaclav Havel Bishop Desmond M. Tutu
Former President of the Czech Republic Archbishop Emeritus of Cape Town
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Executive Summary

The Situation in Burma

The situation in Burma continues to deteriorate with no degree of measurable improvement.
Members of the international community, including governments, coalitions of governments, non-
governmental organizations and many United Nations (UN) bodies, have reported grave human rights
violations, sustained conflict between the Government of Burma (the State Peace and Development
Council, or SPDC) and ethnic factions, and failures by the SPDC to move forward in any meaningful
way with the national reconciliation it promised in its “roadmap” to democracy. As a result of the
SPDC'’s refusal to implement recommendations made by the UN—in particular by the Office of the
Secretary-General—Burma threatens the peace and stability of the region. Therefore, UN Security
Council (Security Council) action is both warranted and necessary.

Powers of the UN Security Council

Charged with the critical mission of maintaining peace and security between nations, the UN Security
Council possesses unparalleled authority to make binding decisions that uphold the United Nations’
commitment to prevent war, preserve human rights, and promote international political stability.

Under Chapter VII, Article 39 of the UN Charter, the Security Council possesses sole authority to
“determine the existence of any threat to the peace, breach of the peace, or act of aggression.” As
articulated in Article 33 of the Charter, whenever the Council “deems necessary,” at “any stage” of a
dispute, it may intervene “to ensure prompt and effective action” to safeguard peace and security.

Action by the Security Council can include the adoption of simple and clear resolutions requiring
action on the part of the offending government or group to curtail its aggressive or threatening acts,
sanctions against the perpetrating government or group, or the authorization of a UN peacekeeping
force to enter the territory. Under Article 25 of the UN Charter, all members of the UN “agree to
accept and carry out the decisions of the Security Council.”

Relying on Chapter VII, the Security Council has intervened in such countries as Sierra Leone,
Afghanistan, Haiti, Yemen, Rwanda, Liberia, and Cambodia when it determined the situations in
those countries to constitute a “threat to the peace” that required intervention to protect and preserve
international stability. Although there is no precise definition of what represents a “threat to the
peace,” the Security Council—through its past actions on a case-by-case evaluation—has elucidated a
list of factors that can collectively constitute such a threat to the peace.

Because the Security Council takes a case-by-case approach, no one factor or set of factors is
dispositive. Each past case was a unique set of circumstances; the Security Council considered the
totality of each situation in determining that a threat to the peace was taking place.

UN Security Council Action and Burma

To guide our work, we first reviewed initial Security Council resolutions that were adopted in
response to internal conflict situations (when a government was in control of the country) that the
Security Council deemed a threat to the peace. This review enabled us to identify the criteria that
helped the Council make its decisions. These criteria are utilized in this report as the determining
factors relevant to the case of Burma. These factors include: (1) the overthrow of a democratically-
elected government; (2) conflict among governmental bodies and insurgent armies or armed ethnic
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groups; (3) widespread internal humanitarian/human rights violations; (4) the substantial outflow of
refugees; and (5) other cross-border problems (for instance, drug trafficking).

o All the cases of internal conflict in which the Security Council has become engaged have included
some of these factors. But Burma is unique in today’s world: only there are all five factors present.

Assessment of Determining Factors Resulting in UN Security Council Intervention

Resolution | Overthrow Conflict  Human./ Refugee Other Other
of Among Human Outflows (Drug (HIV/AIDS)

Democratic =~ Factions Rights Trafficking)
Government Violations
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e Furthermore, the extent to which some of these factors exist in Burma is considerably worse than in
other countries in which the Security Council has chosen to act:

» Overthrow of Democratically-Elected Government: A military regime overthrew the
democratically-elected government in 1962. In 1990, the military regime permitted elections to
take place. The result: the National League for Democracy (NLD) became the democratically-
elected government of Burma, winning more than 80 percent of the seats in Parliament. The
NLD was never permitted to take power and NLD members have since been harassed, jailed, and
murdered. NLD leader Aung San Suu Kyi has remained under house arrest in Burma since 1990
with only intermittent periods of release.

» Conflict Between Central Governments and Ethnic Factions: Serious, protracted fighting
between the SPDC and various ethnic groups seeking autonomy and freedom from oppression
has been consistent and ongoing, even in areas where non-binding ceasefire agreements have
been made.

» Widespread Internal Humanitarian/Human Rights Violations: The SPDC has committed grave,
systematic, and widespread human rights abuses against the people in Burma, including
violations similar to but even worse than in other cases previously considered by the Security
Council. Some violations that are unique to Burma, or particularly pervasive, include the
destruction of more than 2,700 villages since 1996, massive forced relocations, rape of ethnic
minorities by SPDC soldiers, and widespread forced labor. As many as 70,000 children have
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been forced to become soldiers by the regime—more than in any other country in the world.
Additional violations include the denial of political rights and free speech, harassment of political
activists, torture, and murder.

» Outflow of Refugees: Almost 700,000 refugees have poured out of Burma in recent years as a
result of the grave conditions created by the Government of Burma. The government is
responsible for a decline in the economic situation so alarming that Burma is now one of the
poorest countries in the world, providing its people little or no access to health care or education.

» Drug Production and Trafficking: Burma is one of the world’s leading producers of heroin and
amphetamine-type stimulants. The trafficking and use of these drugs are of enormous concern to
the international community and to the region particularly.

¢ In addition to those factors considered in prior cases by the Security Council, the Security Council
adopted Resolution 1308 in 2000 calling attention to the threat that the spread of HIV/AIDS poses to
international security. Burma has been a primary contributor to the spread of HIV/AIDS in Southeast
Asia. Because Burma is the heroin supplier for the region, HIV strains that originated there are now
spreading to neighboring countries along the heroin routes. The flourishing sex industry is another
conduit enabling HIV to spread within Burma itself.

Conclusion

o While Burma is similar to the other countries considered in this report, in that all of the factors taken
from relevant Security Council resolutions are present in Burma, the situation in Burma is particularly
unique, especially considering the severity of those factors. Additionally, in no prior cases do other
distinguishing factors appear, such as Burma’s contribution to the spread of HIV/AIDS. The
persistence of these circumstances in Burma and the region, in conjunction with the failure of the
regime to implement any reform or enable outside organizations to facilitate progress, makes the
overall magnitude of the threat to peace in Burma substantially higher than it was in cases where the
Security Council has acted in the past.

o Asaresult of the severity of the overall situation in Burma and in consideration of all of these factors,
which are analyzed in detail in this report, the situation in Burma constitutes “a threat to the peace,”
thereby authorizing Security Council action. Binding Security Council intervention is a necessary
international and multilateral vehicle to restore the peace, promote national reconciliation, and
facilitate a return to democratic rule.

Recommendations

The UN Security Council should adopt a resolution on the situation in Burma in accordance with its
authority under Chapter VII of the UN Charter (Article 41) and past Security Council precedents.

The resolution should:

e Outline the major reasons for the Security Council intervention, focusing on the threat to the peace
caused by the major issues described in this report;

e Require the Government of Burma to work with the Secretary-General’s office in implementing a
plan for national reconciliation and a restoration of a democratically-elected government;
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Request the Secretary-General to remain vigorously engaged with the dispute resolution process and
require that he report back to the Security Council on a regular basis;

Urge the Government of Burma to ensure the immediate, safe, and unhindered access to all parts of
the country for the United Nations and international humanitarian organizations to provide
humanitarian assistance to the most vulnerable groups of the population, including internally
displaced persons; and

Call for the immediate and unconditional release of Aung San Suu Kyi and all prisoners of
conscience in Burma.
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Threat to the Peace: A Call for the UN Security Council to Act in Burma
September 20, 2005 Page 1

I.  Background on the Situation in Burma
A.  Political History

1. Early History

In Burma’s early history, three main dynasties unified and ruled the country, including the Pagan
Dynasty from 1044-1287, the Toungoo Dynasty from 1486-1752, and the Konbaung dynasty from 1752-
1824. In 1824, the British began their attempts to conquer Burma. Only with the last Anglo-Burman
War, ending in 1885, did the British gain complete control of Burma. The country became a province of
British India, governed by a colonial administration and allowed limited local self-government.? In 1937,
the British separated Burma from India.®> During World War 11, the Japanese invaded and occupied
Burma, helped by the Japanese-trained Burma Independence Army.*

Then in March 1945, members of the Burma Independence Army, led by General Aung San,
switched sides and helped form the Anti-Fascist People’s Freedom League (AFPFL), an anti-Japanese
resistance movement.> Allied forces, the AFPFL, and leading ethnic groups, including the Karen and
others, liberated Burma from Japanese occupation later that year.°

2. Independence

After Burma was liberated from Japanese occupation, Aung San—who had become Burma’s
founding father—and the British government reached an agreement that granted Burma her
independence, effective in January 1948. Unfortunately, before Burmese independence became a reality,
Aung San was assassinated.

The constitution of the newly-independent Burma provided for a bicameral legislature with a
prime minister and cabinet.® Non-Burman areas were organized as the Shan, Kachin, Kayin, Kaya, and
Chin states, with each state having a degree of autonomy.” From 1948-1962, Burma operated as a
democracy with a representative government. However, internal struggles among political, social, and
ethnic groups persisted during this period.*

3. Military Coup

In 1958, Prime Minister U Nu invited the military, led by General Ne Win, to restore order to the
country.** The AFPFL split into two factions that same year, and U Nu’s faction won the elections in

! See Background Note: Burma, U.S. Department of State (Dec. 2004), available at http://www.state.gov/r/pa/ei/bgn/35910.htm
(hereinafter, Background Note); see also Myanmar: History, COLUMBIA ENCYCLOPEDIA (6th ed. 2005), available at
?ttp://www.encyclopedia.com/printable.asp?url:/ssi/section/myanmar_history.html (hereinafter Myanmar: History).
See id.
3 Seeid.
4 See id.
® See id.
® See id.
7 See Josef Silverstein, The Idea of Freedom in Burma and the Political Thought of Daw Aung San Suu Kyi, PACIFIC AFFAIRS, Vol.
69, No. 2, 1996, at 212.
8 See Myanmar: History, supra note 1.
® See id.
0 5ee id.
1 See id.
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1960.2 After the 1960 election, civilian government was restored. Then, in 1962, General Ne Win
staged a military coup and took control of the government.”® Ne Win abolished the constitution and
established a xenophobic military government.'* Ne Win instituted the “Burmese Way to Socialism,”
effectively cutting off Burma from the rest of the world.™® In 1974, a new constitution took effect which
provided for a unicameral legislature and only one legal political party, the Burma Socialist Program
Party.’® During the Ne Win regime, armed resistance by the Communist Party of Burma and ethnic
nationalities not only continued but, in some areas, increased; the regime was engaged in frequent
military operations against both.’

Under Ne Win’s regime, Burma’s economy deteriorated.  Following the expulsion of many
foreign nationals, the government nationalized most of the private sector. It handed over administrative
control of various industries to inexperienced military officers."® As the economic situation worsened, the
country suffered from a lack of development and sank deeper into bankruptcy.*®

4.  8/8/88

In 1987, Burma’s economy collapsed. The government demonetized the currency, wiping out
many people’s savings.®’ Rice shortages were rampant.?* Non-violent anti-government demonstrations
broke out in Rangoon.?? Students and Buddhist monks led the protest movement, calling for reform and a
regime change. The general public joined the students, as did civil servants and members of the armed
forces, and the demonstrations grew in size.”® On August 8, 1988, military forces took violent action
against the demonstrators, killing thousands.**

After the August 8, 1988 massacre, a new group of military leaders took power. They abolished
the constitution and established a new ruling military junta called the State Law and Order Restoration
Council (SLORC). The SLORC ruled by martial law and continued the crackdown on anti-government
demonstrations—resulting in many more deaths.”® In 1989, the military government unilaterally changed
the name of the country from Burma to Myanmar.?

Aung San Suu Kyi, the daughter of General Aung San, made her first political speech at a rally
after the 1988 massacre. With this speech she emerged as the leader of the opposition, the National

12 See id.
13 See id.
1 See id.
15 See id.
16 See id.; see also John V. Dennis, Ph.D., A Review of National Social Policies: Myanmar, 1999, available at
www.mekonginfo.org. (hereinafter Dennis Report).
17 See Burma: Time for Change: Report of Independent Task Force, Council on Foreign Relations, Jun. 2003 (hereinafter Time
for Change).
12 See Dennis Report, supra note 16.

Id.
20 gee Bertil Lintner, Outrage: Burma’s Struggle for Democracy, White Lotus Books, 1990, at p. 192; see also Alan Berlow,
Notes on a Fascist Disneyland: Behind Burma’s Enchanting Facade, a Police State Tightens the Screws, LoS ANGELES TIMES,
May 20, 1990, p. 22 (hereinafter Fascist Disneyland).
21 See Dennis Report, supra note 16. The report noted the sharp rise in food prices. Even low-grade rice increased sevenfold
from 8 kyats/unit in 1988 to 54 kyats/unit in 1996. Id.
22 5ee Background Note, supra note 1.
2 See id.
% See id.
% See id.
% See id. Myanmar is an English transliteration of “Burma” from Burmese. The NLD rejects the name change. The United
Nations uses the name Myanmar; however, the U.S., British, and other governments continue to use the name Burma. The name
of the capital city, Rangoon, also was changed to Yangon. See also Time for Change, supra note 17, at 8 n. 1.
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League for Democracy (NLD).? In 1989, fearing the growing popular support for Aung San Suu Kyi and
the NLD, the military government placed her under house arrest.”® Nevertheless, to quell increasing
public discontent against military rule, in early 1990 SLORC announced a multiparty democratic
election.”

5. Democratic Election

On May 27, 1990, the SLORC held a general election for voters to choose a parliament, Burma’s
first multiparty election in nearly 30 years.*® Even though Aung San Suu Kyi remained under house
arrest, her NLD party received an overwhelming majority of the votes, winning over 80 percent of
parliamentary seats.*> The NLD victory caught the military regime by surprise; the regime did not know
how to react to the election results.**> Some commentators argue that the SLORC never meant to
relinquish power to any other group.®® After the election, the SLORC delayed the transition of power and
the meeting of the newly elected assembly, asserting that if any political party convened a parliament and
formed a government, then such a government would be only a “parallel government” because the
SLORC remained the “legal government.”**

The NLD demanded that the SLORC allow the elected assembly to meet by September 1990.%
As months passed, it became clear that the SLORC had no intention of allowing the democratically-
elected representatives to convene. After the election, and despite the overwhelming victory of the NLD,
the SLORC continued to arrest and jail political activists and members of the NLD.** Moreover, Aung
San Suu Kyi and General U Tin Oo, the chairman of the NLD party, continued to be held under house
arrest.>’ More than 20 elected MPs have died while in prison.*® Because of the clampdown on political
opposition after the election, some of the elected representatives fled Burma and established the National
Coalition Government of the Union of Burma (NCGUB).** The UN General Assembly unanimously
condemned the Government of Burma for its refusal to recognize the democratically-elected parliament.*
To this day, the military regime still prohibits the elected assembly from convening.

6. Recent History

In 1991, Aung San Suu Kyi was awarded the Sakharov Prize for Freedom of Thought from the
European Parliament. Later that same year, she received the Nobel Peace Prize for her “non-violent

7 See id.
28 gee Time for Change, supra note 17, at 8.
% gee Dennis Report, supra note 16.
30 See id.; see also Background Note, supra note 1.
%! See Dennis Report, supra note 16.
%2 gee Terry McCarthy & Yuli Ismartono, Opposition Vote Leaves Burma’s Rulers Stunned, THE INDEPENDENT, Jun. 15, 1990, p.
11.
¥ See Fascist Disneyland, supra note 20 (stating that “virtually everyone believes that [the election] will be an unmitigated
fraud™).
3 Maj. Gen. Khin Nyunt at the 100" SLORC Press Conference, on Jul. 13, 1990, stated: “[i]f a political party convenes a
parliament and forms a government according to its own wishes, then such a government can only be a parallel government. If
that happens, the SLORC Government, which is a legal government, will not look on with folded arms” available at:
?;[tp://www.ibiblio.org/oblldocs/DT-EIections.htmI, last visited Sept. 1, 2005.

See id.
% See Roger Matthews, Burmese Troops Stand By to Crush Demonstrations: Second Anniversary of Brutal Suppression of
Democracy Movement, FINANCIAL TIMES, Sept. 18, 1990.
¥ See id.
% See, e.g., Moe Aye, Uphill Battle for NLD, available at http://www.aappb.net/ma_nld1.html, last visited Sept. 1, 2005.
¥ See, e.g., About the NCGUB, available at
http://www.burmafund.org/Pathfinders/ncgub/background%200f%20the%20ncgub.htm, last visited Sept. 1, 2005.
40 See Myanmar: History, supra note 1.
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struggle for democracy and human rights.”*! In 1992, General Than Shwe became head of the military

junta and prime minister of Burma.** He announced plans to draft a new constitution and released some
political prisoners, but some experts believed the military never planned to restore civilian government.*®
The government next claimed that the 1990 election had been held solely to elect members to a body that
would convene to draft a new constitution; in January 1993, the government convened a national
convention to begin this process. However, only 15 percent of the delegates to the national convention
had been elected in the 1990 election; the majority of the delegates were appointed by the military junta.**
In 1995, the NLD walked out of the convention, protesting restrictions on debate, and its delegates were
subsequently expelled for being absent without permission.”> The convention closed in 1996 without
completing a constitution.”® The government released Aung San Suu Kyi from house arrest in 1995, but
restricted her movements and her NLD political activities.*’

In 1997, after retaining an international public relations firm, the junta changed its name from
SLORC to the more benign-sounding State Peace and Development Council (SPDC).*® The 19-member
SPDC includes four generals who had held top positions in the SLORC, as well as a number of new
generals, including heads of the navy and air force and commanders of military zones.”® Initially, the
formation of this new governing body prompted hopes for political reform. But since then, the change
from SLORC to SPDC has come to be viewed as cosmetic: like the SLORC, the SPDC has failed to
implement political or economic reforms.*

The SPDC also continued to maintain a hard-line stance against Aung San Suu Kyi and the NLD.
It took harsh measures to repress democratic opposition. In 1999, the SPDC prohibited Aung San Suu
Kyi’s British husband—who was dying—from visiting her in Burma; Aung San Suu Kyi was unable to
leave the country out of fear that the SPDC would not allow her to return.>* In late August 2000, while on
the way to a meeting with NLD supporters, Aung San Suu Kyi and a convoy of NLD members faced a
standoff with the military government in Dala, a small town south of Rangoon.** The two-car convoy,
which carried Aung San Suu Kyi and 14 NLD members, was stranded by the roadside for a week.”® In
the end, 200 riot police surrounded the cars in a midnight raid and forced her and her convoy to return to

“! Press Release, NORWEGIAN NOBEL COMMITTEE, 1991, available at http:/nobelprize.org/peace/laureates/1991/press.html; see
also Freedom Prize for Detained Leader, THE INDEPENDENT, Jul. 11, 1991.
2 See id. Than Shwe is known as the most hard-line military officer and is “strongly opposed to allowing any political role for
opposition leader Aung San Suu Kyi.” See Burma’s Hardline Generals, BBC News, Nov. 23, 2004, available at
?3ttp://news.bbc.co.uk/go/pr/fr/-/l/hi/World/asia-pacific/3755684.stm (hereinafter Hardline Generals).

See id.
4 See Country Profile 2004: Myanmar (Burma), THE EcoNoMisT, at 16 (hereinafter Economist Country Profile).
4 See Burma 1995: The Year in Review, BurmaNet News Issue #313, available at
L\Jtp://www.ibiblio.org/freeburma/bnn/bnn1995.htm|, last visited Sept. 3, 2005.

See id.
47 See id.; see also Time for Change, supra note 17, at 8.
48 See Myanmar: History, supra note 1; see also David Lamb, Myanmar: New Military Rulers Continue an Old Regime of
Repression, Los ANGELES TIMES, Jul. 10, 1998, p. 5.
49 See Chao-Tzang Yawnghwe, Burma’s Military Politics, IRAWADDY MaGAzINE, Vol. 5, No. 7, Dec. 1997, available at
www.irrawaddy.org/database/1997/vol5.7/militarypolitcs.html.
%0 gee Background Note, supra note 1.
L Aung San Suu Kyi’s British husband, Michael Aris, was teaching at Oxford University and was diagnosed with prostate
cancer. In a rare display of unity, the international community called on the government to grant his request for a visa to enter
Burma. The government denied his request. Aris died in 1999 without seeing his wife again. See generally Nicole Veash, Suu
Kyi Mourns Husband: Burmese Junta Traps Nobel Laureate as Cancer Kills 53-Year-Old Partner, THE OBSERVER, Mar. 28,
1999, p. 3; Seth Mydans, Myanmar Opposition Leader’s Husband Dies, Denied a Last Visit, THE NEw YORK TIMES, Mar. 28,
1999, Section 1, Pg. 8; and Suu Kyi Husband near Death, THE AUSTRALIAN, Mar. 19, 1999, p. 7 (reporting that Australia may
join an international appeal, including Malaysia, Japan, Thailand, Singapore, the US, and the UN, to Burma’s junta to allow Aris
to visit Aung San Suu Kyi in Burma).
:z See, e.g., Seth Mydans, Burma Leader Forced Home; Standoff Ends, THE NEw YORK TIMES, Sept. 3, 2000.

See id.
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Rangoon.> In response to this incident in Dala, UN Secretary-General Kofi Annan called on the
Government of Burma to resolve the political stalemate and engage in political dialogue with the NLD.*
The government refused. Instead, shortly after the Dala incident, Aung San Suu Kyi was again placed
under house arrest, and remained there from September 2000 to May 2002.%°

After Aung San Suu Kyi’s release in 2002, and for the first time in 13 years, the military regime
allowed her to travel throughout the country.”” The regime also released several hundred political
prisoners and allowed approximately 90 of the 400 NLD offices in the country to reopen.®® Then on May
30, 2003, a government-affiliated militia attacked Aung San Suu Kyi and her convoy of supporters as
they traveled outside Mandalay.”® The SPDC reported four deaths as a result of the attack, but
eyewitnesses reported far more than the official number, with eyewitness estimates rising as high as 70
deaths.®® According to eyewitnesses, police were present during the attack.”® Reports also claim that
common criminals were taken from prison and trained to take part in the attack.®®

This incident was one of the most violent confrontations between the government and NLD
supporters since the uprising in 1988.° Next, the government detained Aung San Suu Kyi and the other
NLD members, blaming them for the violence.** The government then not only closed all NLD offices
but schools and universities throughout the country (the NLD headquarters in Rangoon was permitted to
reopen shortly thereafter).®® More than 100 democracy activists were arrested, and at least a dozen were
imprisoned .%° Although the government has stated that the house arrest of Aung San Suu Kyi and NLD
Vice Chairman U Tin Oo is for “protective custody” and “only temporary,” both leaders have remained
under house arrest since then.®” The government also has prohibited any investigations by the UN or
independent human rights organizations into the attack.?®® In fact, military officials allegedly involved in
planning the attack have been promoted within the government. For example, both Lieutenant General
Soe Win and Regional Commander Major General Soe Naing allegedly were involved in the planning
and execution of the attack, yet both have been promoted.®

In August 2003, General Khin Nyunt, the head of military intelligence, succeeded Than Shwe as
prime minister, but Than Shwe remained the head of the SPDC. When Khin Nyunt became prime

% Seeid.
% See id.
% See Myanmar: History, supra note 1.
%7 See Background Note, supra note 1, see also Time for Change, supra note 17, at 9.
%8 See Time for Change, supra note 17, at 9.
¥ Seeid. at 7.
8 See Human Rights Watch: World Report 2005: Burma (hereinafter Human Rights Watch Report). See also Simon Montlake,
Burma’s ‘Black Friday’, BBC News, Jun. 16, 2003, available at http://news.bbc.co.uk/go/pr/fr/-/1/hi/world/asia-
Elacific/2993196.stm (reporting that exiled opposition groups claim that 70 people died in the violence on May 30, 2003).

See id.
62 See id.
83 See Time for Change, supra note 17, at 7.
8 see Background Note, supra note 1; Myanmar: History, supra note 1.
% See id.
% See id.
%7 See id.; see also Myanmar Tells Thailand Suu Kyi’s Custody “Temporary”, AsiaN PoLITicAL NEws, Jun. 9, 2003 (reporting
that Thailand received a letter from Myanmar Foreign Minister Win Aung that the government’s measures were “merely
temporary with reasons of security and safety”).
% See Human Rights Watch Report, supra note 60; see also Statement by Mr. Paulo Pinheiro, Special Rapporteur on the
Situation of Human Rights in Myanmar, 58th Session of the UN General Assembly, Third committee, Item 117(c), Nov. 12,
2003, available at http://www.ibiblio.org/obl/docs/GA2003-SRM-oral.htm.
8 See William Barnes, New Burmese Leader ‘Planned Attack on Suu Kyi’, FINANCIAL TIMES, Oct. 25, 2004, p. 2 (hereinafter
Barnes Article). Richard Boucher, US State Department spokesman, stated that Lt. Gen. Soe Win was “directly involved in the
decision to carry out the brutal attack.” 1d. See also Burma: Country Reports on Human Rights Practices 2004, U.S. Department
of State, Bureau of Democracy, Human Rights and Labor, Feb. 28, 2005 (hereinafter Dept. of State Report).
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minister, the SPDC announced a “road map” to democracy, which included reconvening the national
convention to draft a new constitution, holding a national referendum to approve the new constitution,
holding parliamentary elections, and forming a new government.”” The SPDC developed the road map
without consulting any opposition political or ethnic groups, who had called for dialogue about the future
direction of the country.” In May 2004, the SPDC reconvened the national convention.”” The NLD,
along with other democratic opposition groups, boycotted the constitutional convention because of the
continued detention of Aung San Suu Kyi.”® Most of the 1,000 delegates who attended the national
convention were hand-picked and approved by the SPDC.” The delegates were not permitted to question
the SPDC’s objectives, challenge the military, or make any “anti-national” comments.”” Any delegate
who criticized the convention could face a prison term of up to 20 years.”® To date, the government still
has not been able to put forward a new constitution; nor has it provided a timetable for completion of the
road map. It is widely presumed that the SPDC is intending to force a constitution onto the convention
delegates which will cement the power of the military in the future.”” The UN Special Rapporteur on
Human Rights in Myanmar, Paulo Pinheiro, has called the convention a sham, stating, “[t]his will not
have worked in Brazil, in Uruguay, in Argentina, in Portugal, in Spain, in the Philippines, in the
Indone7sga. This political transition will not work. Will not work on the moon, it will not work on
Mars.”

Internal struggles within the government itself also persist. On October 19, 2004, the government
ousted Khin Nyunt, who had served as prime minister for only a little over a year.” Khin Nyunt was
charged with corruption and is reported to be under house arrest.*® In his place, the SPDC appointed
Lieutenant General Soe Win.®" Soe Win has close links to Than Shwe and directed the May 30, 2003,
attack on Aung San Suu Kyi and her convoy.®” It is widely thought that the appointment of Soe Win will
“diminish hopes for reform.”® Soe Win has stated publicly that “the SPDC not only will not talk to the
NLD but also would never hand over power to the NLD.”® Commentators claim that the appointment of
Soe Win “will have a negative effect on national reconciliation.”® Indeed, the government has extended
Aung San Suu Kyi’s detention until at least the end of November 2005 and tightened the restrictions of
her house arrest.®® Moreover, the government has continued its repression of opposition groups. For
example, during 2004 the government arrested at least 85 democracy supporters, primarily members of

7 See Myanmar: History, supra note 1; Human Rights Watch Report, supra note 60; and Economist Country Profile, supra note
44, at 7.

™ See Economist Country Profile, supra note 44

"2 See Myanmar: History, supra note 1; Human Rights Watch Report, supra note 60; and Economist Country Profile, supra note
44, at 7.

" See id.

™ Seeid.

® Seeid.

® Seeid.

" See Richard Ehrlich, Burma Military Restricts Authors of Constitution, WASHINGTON TIMES, May 21, 2004.

8 Kylie Morris, Burma Criticized by UN Envoy, BBC News, Jun. 1, 2004, available at http:/news.bbc.co.uk/1/hi/world/asia-
pacific/3765405.stm.

® see Background Note, supra note 1; see also Kate McGeown, Khin Nyunt’s Fall from Grace, BBC News, Oct. 19, 2004,
available at news.bbc.co.uk/go/pr/fr/-/2/hi/asia-pacific/3756052.stm. The ouster of Khin Nyunt has been attributed to various
causes. First, Khin Nyunt was the chief of military intelligence, and there had been numerous conflicts between intelligence and
the army for some time. Second, Than Shwe may have wanted to secure his own future by removing Khin Nyunt. Third,
Burmese military intelligence owns several companies, and the ouster could be attributable to business-related conflicts.

8 gee Human Rights Annual Report 2005, United Kingdom Foreign and Commonwealth Office, Section 2.3 (hereinafter UK
Report).

81 See Myanmar: History, supra note 1.

82 gee Hardline Generals, supra note 42; see also Barnes Article, supra note 69.

8 gee Human Rights Watch Report, supra note 60.

8 Seeid.

% gee UK Report, supra note 80.

% See id.
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the NLD.®" In February 2005, the government arrested 10 Shan democratic leaders, including Khun Tun
00.% Amnesty International reports that over 1,100 political prisoners remain in prison in Burma today,
among them elected members of Parliament.®

7. Current Situation

Today Burma remains under the control of the SPDC, the ruling military junta, headed by Than
Shwe.*® Active-duty or retired military officers occupy 33 of 38 ministerial-level positions in the
government, including those of the prime minister and the mayors of Rangoon and Mandalay.*
Corruption throughout all levels of government is widespread, particularly thanks to the SPDC’s
“complete lack of accountability and transparency.”® The SPDC has yet to permit the 485-member
legislative assembly to convene. The national convention that was formed to draft a new constitution has
managed to meet sporadically, although without the participation of the NLD and other pro-democracy
ethnic groups.®® It last convened on February 17, 2005, and adjourned on March 31, 2005, again without
completing the constitution.** The central government in Rangoon exercises administrative control
through a series of executive bodies in Burma’s 14 states and divisions.”> The judiciary is not
independent and “there is no guarantee of a fair public trial.”® Pro-democracy campaigners and members
of ethnic nationality groups often are denied proper legal representation. Their trials are held in secret.”’
The primary political parties are the pro-government National Unity Party (NUP), the Shan Nationalities
League for Democracy (SNLD), and the NLD led by Aung San Suu Kyi.®® Additionally, the United
Nationalities League for Democracy and United Nationalities Alliance are coalitions of smaller, ethnic
political parties which won seats in the 1990 election and work closely with the NLD.* In 1998, as the
government continued refusing to allow the 1990 parliament to convene, the NLD and allied political

8 See Dept. of State Report, supra note 69. The U.S. Department of State report documents numerous specific incidents and
reports of detentions and arrests that took place in 2004.

8 gee UK Report, supra note 80 at 37.

8 See Freedom for 200 But Many More Still in  Prison, Amnesty International, available at:
http://news.amnesty.org/index/ENGASA160222005, last visited Sept. 1, 2005; see also Human Rights Watch Report, supra note
60. The prison terms of some prisoners have already expired, yet they remain incarcerated. The Penal Code allows the
government to extend a prisoner’s sentence even after the prisoner has completed the original sentence, and the authorities make
regular use of this penal code provision. See Dept. of State Report, supra note 69. The government claims that it has released
19,906 prisoners since Nov. 18, 2004, but estimates show that only 0.5 percent of those released were political prisoners. Most
prisoners released were petty criminals whose sentences had only two or three more years to run. See UK Report, supra note 80,
at 37.

% See Hardline Generals, supra note 42. Than Shwe is rarely seen in public and is said to be similar to the reclusive former
dictator Ne Win, who died under house arrest in December 2002. See Time for Change, supra note 17, at 9.

%! See Dept. of State Report, supra note 69.

%2 5ee Economist Country Profile, supra note 44, at 10.

% See id. (noting that the government prohibited free debate on the drafting of the constitution and threatened 5-20 years in prison
for any criticism of the process); see also Background Note, supra note 1.

% See UK Report, supra note 80.

% See Background Note, supra note 1.

% See CIA: The World Factbook: Burma, available at www.cia.gov/cia/publications/factbook/print/bm.html (hereinafter CIA
World Factbook). See also Dept. of State Report, supra note 69. The SPDC appoints Justices to the Supreme Court, who in turn,
appoint lower court judges with the approval of the SPDC. The courts adjudicate cases under decrees promulgated by the SPDC.
% see Economist Country Profile, supra note 44, at 10.

% See id.

% See, e.g., Naw Seng, Ethnic Parties Boycott National Convention, IRRAWADDY MAGAZINE, May 14, 2004 (discussing UNA’s
decision to boycott the national convention shortly after NLD’s decision to boycott the convention), available at
http://www.irrawaddy.org/aviewer.asp?a=3901&z=24; NLD and UNLD Vow to Continue Cooperation for Democracy,
Democratic VVoice of Burma, Feb. 25, 2004, available at http://english.dvb.no/news.php?id=333 (discussing a meeting between
the NLD, the UNLD, and various other ethnic nationality groups regarding cooperation between the groups to boycott the
national convention and continue support for democracy).
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parties also formed a 10-member committee to represent the parliament, the Committee Representing
People’s Parliament (CRPP).'®°

As the largest democratic opposition group to the military junta, the NLD has called for dialogue
with the current government and ethnic nationalities and has shown a willingness to share power with the
military. However, the military junta continues to oppress NLD members and refuses to release Aung
San Suu Kyi and NLD Vice Chairman U Tin Oo from house arrest. The NLD desires a civilian-run
democratic government in Burma. Aung San Suu Kyi has stated that she has not ruled out a transitional
government in which the military shares political power with civilians.'® Moreover, she has stressed that
she would like to reach an agreement with the military that would allow the generals to withdraw from
power without fear of retribution.'*

On December 2, 2004, the NLD sent a letter to the SPDC chairman calling for national
reconciliation and dialogue between the SPDC and the NLD. In a subsequent letter to the SPDC, sent on
December 23, 2004, the NLD stressed forgiveness and suggested that the first phase of the talks with the
SPDC be “concentrated on ways to condone each other” because “the solution to national problems
facing the country today depends on forgiveness relating to some issues.”*® In 2000, Aung San Suu Kyi
and the NLD had begun secret meetings with the SPDC facilitated by the UN Secretary-General’s Special
Envoy for Myanmar, Tan Sri Razali Ismail.!®* These meetings brought fresh hope of reform, but those
hopes were dashed by the violent attack on Aung San Suu Kyi and her convoy in May 2003 and both
Aung San Suu Kyi and U Tin Oo’s subsequent detention.'® Aung San Suu Kyi continues to be held in
“virtually solitary confinement” and does not have any access to telephones, newspapers, the Internet, or
any other correspondence.’® The current military regime, led by Soe Win as the new prime minister and
Than ShV\ll(()EY as the ultimate power broker, has shown no willingness to renew any political dialogue with
the NLD.

B.  Economic Development

1. Economic Mismanagement by the Burmese Government

Burma is a country rich in natural resources, but serious economic mismanagement has made it
into one of the most impoverished countries in the world today. One American think tank has even called
Burma’s economy “the most distorted in the world save for North Korea’s.”*%®  After World War II,
Burma enjoyed significant economic prosperity; in the mid-1950s, for instance, it was the world’s leading
rice exporter.® However, when General Ne Win came into power in 1962, his Burmese Way to

100 see Committee Constituted to Act for and on behalf of the 1990 Multi-Party General Elections People's Parliament Statement
No. 1, Sept. 17 1998, available at http://www.ibiblio.org/obl/docs/crpp1998.01.htm.
122 See Philip Shenon, Democrat Won’t Rule Out Sharing Power in Myanmar, THE NEW YORK TIMES, Jul. 14, 1995.

See id.
103 | etter to SPDC on Dec. 23, 2004, available at ww.ncgub.net/NLD_Stateemtns/NLD%20Statement%2027Dec2004E.htm.
104 See Time for Change, supra note 17, at 9.
105 See supra notes 59-67 and accompanying text.
108 See The Mess That the Army Has Made of Myanmar, THE ECoNomisT, Jul. 21, 2005 (hereinafter The Mess in Myanmar).
107 See Time for Change, supra note 17, at 9; see also Human Rights Watch Report, supra note 60.
108 See The Mess in Myanmar, supra note 106 (quoting The Heritage Foundation). See also Economist Country Profile, supra
note 44, at 22 (noting that Burma is “among the world’s lowest-income countries by any measure”).
109 gee Tony Broadmoor, Burma’s Economic Blues, IRRAWADDY MAGAZINE, Jul.-Aug. 2002, available at
www.irrawaddy.org/database/2002/vol10.6/aritclel.html (hereinafter Economic Blues). Burma set rice export records for any
single country for two years in a row in 1954 and 1955. Id.
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Socialism put in place created isolationist economic policies that halted—and then stunted—Burma’s
economy. ™

The country’s economic troubles culminated in 1987-1988 with severe rice shortages and the
devaluation of the currency, provoking demonstrations and riots that resulted in the bloodshed of August
8, 1988."' SLORC was formed in 1989 supposedly to dismantle the socialist economy and create an
open-market system.**? However, the SLORC refused to carry out significant economic reforms, and
when the SPDC was subsequently formed, it also stymied economic change. The SPDC has not
responded to calls by the International Monetary Fund (IMF), the World Bank, and the Asian
Development Bank to initiate reforms, causing one report to note that the government “seems to lack both
the capacity and the will to tackle the country’s severe macroeconomic imbalances.” In February 2003,
Burma experienced a banking crisis triggered when the government closed a dozen private deposit
companies, causing a run on deposits at the larger banks. As a result, all banks imposed withdrawal
limits, required customers to promptly repay outstanding loans, and suspended use of ATM machines."*
Some banks also are linked to the country’s drug cartels and have been involved extensively in money
laundering."™ Because Burma has refused to take action against money laundering, the inter-
governmental Financial Action Task Force, whose mission is to counter the use of financial systems by
criminals, has labeled Burma one of only three countries in the world which are “non-cooperative” with
its efforts.*® Accurate economic data about Burma is difficult to obtain because the government stopped
reporting economic data in 1998."" Moreover, Burma has a large informal and extralegal economy,
which includes including illegal logging, smuggling of goods, and opium trafficking. These illegal
activities are not reflected in these old statistics.*®

2. Economic and Social Indicators

The population of Burma is estimated to be approximately 52 million, with an estimated
population growth rate of 0.42 percent.™® It is estimated that 75 percent of the population lives below the

110 gee jd. “The Burmese Way to Socialism,” published on April 28, 1962, sets forth Ne Win’s plans for the socialist economy.
The document asserts that the “fundamental concept of socialist economy is the participation of all for the general well-being in
works of common ownership, and planning towards sufficiency and contentment of all, sharing the benefits derived therefrom.”
The document also calls for the nationalization of all means of production and all external trade, claiming that “State ownership
forms the main basis of socialist economy.”

111 See Waiting for Democracy, BBC NEws, available at http:/news.bbc.co.uk/1/hi/special_report/1998/08/98/burma/145416.stm,
last visited Sept. 1, 2005.

112 5ee Dennis Report, supra note 16.

113 5ee Economist Country Profile, supra note 44, at 23.

114 5ee Time for Change, supra note 17, at 11-12. See also Economist Country Profile, supra note 44, at 35. In February 2003,
rumors spread that several large private-sector banks had made heavy loans or incurred heavy losses on outstanding loans and
that many unregulated non-bank financial institutions engaged in pyramid-lending schemes, which led to a loss of confidence in
the financial system. The SPDC responded slowly to these problems and did not prevent the crisis which followed. Id.

115 5ee Economist Country Profile, supra note 44, at 35.

116 See Financial Action Task Force Annual Report 2004-2005, Financial Action Task Force, Jun. 10, 2005, available at
http://www.fatf-gafi.org/dataoecd/41/25/34988062.pdf. The other two non-cooperative countries and territories are Nauru and
Nigeria. The FATF is an inter-governmental body whose purpose is the development and promotion of national and international
policies to combat money laundering and terrorist financing.

117 See Economic Blues, supra note 109.

118 5ee Economist Country Profile, supra note 44, at 21.

119 The U.S. State Department has published the 2003 population estimate to be 52.17 million, noting that no official census has
been taken since 1983. See Background Note, supra note 1. Population estimates vary. See, e.g., CIA World Factbook, supra
note 96. The World Factbook notes that the 2005 population estimate of 43 million people take into account the effects of excess
mortality due to AIDS, resulting in lower life expectancy, higher infant mortality and death rates, and lower population growth
rates and changes in the population distribution by age and sex than would otherwise be expected. The World Bank’s 2004
World Development Indicators showed the population of Burma to be 49 million in 2002. 2004 World Development Indicators,
World Bank, at 15.
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poverty line.”® Burma has an estimated GDP of $74.3 billion and GDP per capita of $1,700.'*
Estimates from 2003 show that Burma had the lowest per capita GDP in a region that includes
Bangladesh, Laos, Thailand, Malaysia, and Vietnam.'? Agriculture plays a dominant role in Burma’s
economy, with 54 percent of GDP derived from agriculture, livestock, fisheries and forestry.*®
Manufacturing constitutes 9 percent and services constitute 8 percent of GDP.'* The illegal drug trade
also plays a strong role in the economy. Burma is the world’s second largest producer of illicit opium and
Southeast Asia’s largest producer of methamphetamines.’”® Drug profits heavily influence the local

economy.*?

The official exchange rate set by the government in 2004 was approximately 6 kyat to the US
dollar; however, unofficial exchange rates in 2004-2005 ranged from 815 kyat/US dollar to 1,150 kyat/US
dollar.*?” Inflation rates are estimated to be anywhere from 17.2 percent to 30-50 percent per year.’®® The
inflation rate for consumer prices was estimated to be at 49.7 percent for 2003, giving Burma the second
highest inflation rate out of 176 countries.**®

United Nations Development Program (UNDP) indicators ranked Burma 148 out of 176 countries
for combined primary, secondary, and tertiary gross educational enrollment ratios and 157 out of 175
countries for GDP per capita.®® Burma has a high infant mortality rate—well more than double the
average in East Asia and the Pacific.**

3. The Military’s Pervasive Role in the Economy

The military dominates nearly all aspects of the economy. It controls two major companies that
dominate key economic sectors, the Union of Myanmar Economic Holdings (UMEH) and the Myanmar
Economic Corporation (MEC).*** The Union Solidarity Development Association, an SPDC-organized
and controlled mass association, is also involved extensively in business.”®* An annual report leaked by
UMEH in 1995-1996 stated that the two main objectives of UMEH are “to support military personnel and

120 5ee The Mess in Myanmar, supra note 106. See also Economist Country Profile, supra note 44, at 23 (noting that high rates
of child malnutrition and other indicators suggest that the real incidence of poverty is likely much higher than reported statistics).
121 see CIA World Factbook, supra note 96.
122 See How Burma Adds Up: A Statistical Comparison of Burma and Its Neighbors, HIMAL South Asian, Apr. 2003 (hereinafter
HIMAL Report). The report shows the following per capita GDP for each country in US dollars for 2003: Malaysia — $9,000;
Thailand — $6,600; Vietnam — $2,100; Bangladesh — $1,750; Laos — $1,630; and Burma — $1,500.
128 See Background Note, supra note 1 (providing 2004 estimates). Other data shows that agriculture (including forestry and
fishing) accounted for 57.2 percent of GDP in fiscal year 2001/02 (April-March) and employed close to 63 percent of the
\{g?rkforce in 1997/98. See Economist Country Profile, supra note44, at 21.

See id.
125 See Drug Intelligence Brief: Methamphetamine: The Current Threat in East Asia and the Pacific Rim, U.S. Drug Enforcement
Administration, Sept. 2003, available at http://www.usdoj.gov/dea/pubs/intel/03052
126 5ee CIA World Factbook, supra note 96.
127 See CIA World Factbook, supra note 96; Exchange Rate as of Aug. 25, 2005, IRRAWADDY MAGAZINE, available at
http://www.irrawaddy.org.
128 See id.; see also Time for Change, supra note 17, at 11.
122 gee  Nationmaster: Map &  Graph: Economy: Inflation  Rate-Consumer  Prices, available at
http://www.nationmaster.com/graph-T/eco_inf_rat_con_pri.
130 gee Human Development  Report ~ 2004: Country Fact  Sheets: Myanmar, available  at
http://hdr.undp.org/statistics/data/country_fact_sheets/cty_fs_ MMR.html; see also UNDP Human Development Index 2002,
available at http://hdr.undp.org/statistics/data/indic/indic_8_1 1.html. The UNDP Human Development Index is based on three
components of human development: (1) longevity, measured by life expectancy; (2) knowledge, measured by combination of
adult literacy and mean years of schooling; and (3) standard of living, measured by purchasing power. Id.
131 The infant mortality rate for 2002 was 78 per 1,000 live births, compared to an average of 33 in East Asia and the Pacific. See
Economist Country Profile, supra note 44, at 15.
132 See The EU and Burma: The Case for Targeted Sanctions, The Burma Campaign UK, Mar. 2004, available at
www.burmacampaign.org.uk/reports/targeted_sanctions.htm (hereinafter EU and Burma).
133 See Economist Country Profile, supra note 44, at 22.
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their families” and “to try and become the main logistics and support organization for the military.”**

Only members of the military establishment may be shareholders in UMEH.*** MEC’s purpose is to shift
defense expenses from the public to the private sector, and MEC is authorized to conduct business in
almost any field of commerce.™®

The Myanmar Investment Commission, which includes many members of the military cabinet
and is controlled by the SPDC, approves all foreign investment in Burma.**’ In this fashion, the military
regime can direct resources toward the military companies that dominate the economy, such as UMEH.'*®
Estimates of the government’s military expenditure range from 29 percent to 50 percent of the total
government budget.™®® Since 1988, the size of the military has doubled, from 200,000 men to an
estimated 400,000 now.**® The regime’s goal is to eventually have a 500,000-man military.** Burma
already has a larger military than many of its neighbors, including Bangladesh, Laos, Thailand, and
Malaysia, yet does not have any external enemies.'*?

Support for the military by the general population is low. Even in areas most heavily populated
by members of the military and their families, voters chose the NLD in the 1990 election. For example,
in the Rangoon division, the military-government-backed National Unity Party did not even win a single
parliamentary seat. In ethnic areas, the military’s success rate was also miniscule; in Shan state, of 62
total seats, the military only won one.**

4. Health and Education

By contrast to the 30-50 percent spent on the armed forces, the government allocates only 3
percent of its budget to health and 8 percent to education.*** In fact, from 1990-1999, Burma ranked fifth
from the bottom in education expenditures as compared to 128 other countries.’*> Other low-income
Asian economies spend around 3 percent of GDP on education, but Burma spends only 0.3 percent of
GDP on education, according to 1999/2000 IMF estimates.**®

In terms of health care delivery, the World Health Organization ranked Burma at the bottom
worldwide: out of 191 countries, Burma was 190"™. Only Sierra Leone ranked lower.**” Even basic
supplies such as pain killers and bandages are difficult to obtain in the country.’*® UNICEF reported that

134 See EU and Burma, supra note 132.

135 Id.

136 1d.

137 1d.

138 Id.

139 See The Mess in Myanmar, supra note 106; UK Report, supra note 80.

140 5ee EU and Burma, supra note 132.

141 Id.

142 See id. (noting that Burma “has one of the largest armies in Asia, and yet has not external enemies”); see also HIMAL Report,
supra note 122. The HIMAL Report showed the number of armed forces in 2000 in Burma and its neighboring countries as
follows: Vietnam (484,000), Burma (344,000), Thailand (300,000), Bangladesh (137,000), Malaysia (96,000), and Laos (29,000).
143 5ee World Facts Index: Burma, available at http://worldfacts.us/Burma.htm.

144 See The Mess in Myanmar, supra note 106. Another report shows that public health and public education expenditures as
percentage of GDP have decreased over the years. In 1990, public health expenditure was 1.1 percent of GDP, while in 2001, it
was only 0.4 percent of GDP. In 1990, education expenditure was 2.4 percent of GDP, while in 2001, it was only 1.3 percent of
GDP. See Social Watch: Extended Data of Myanmar-Burma, available at
www.socwatch.org.uy/en/fichasPais/ampliado_137.html (hereinafter Social Watch).

145 See Government Education Expenditure, 1990-1999, available at http://www.nationmaster.com/graph-T/edu_edu_spe.

146 5ee Economist Country Profile, supra note 44, at 17. IMF estimates showed that education spending dropped from 1 percent
of GDP in the early 1990s to 0.3 percent in 1999/2000. UNDP estimates, however, showed that education spending for
1999/2000 was slightly higher, at 1.3 percent of GDP. Id.

147 See EU and Burma, supra note 132; see also Time for Change, supra note 17.

148 See The Mess in Myanmar, supra note 106.
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36 percent of Burmese children under five years old are moderately to severely underweight.**®

HIV/AIDS continues to be a major problem and will be discussed in greater detail in Section 11.A.5.

The life expectancy in Burma is low compared to that in neighboring countries.*® Once one of
the most literate countries in the region, Burma now lags behind its neighbors in literacy rates as well,
although current reports of literacy rates vary greatly.”>* No literacy surveys have been conducted in
Burma for more than two decades.'®® One-third of children who go to school do not complete five years
of elementary school.*** UNICEF estimates that 55 percent of children continue to middle school and 25
percent enroll in high school.”™ Children are not able to finish school because their parents cannot afford
the increasing fees or because falling family incomes require the children to work.**

5. Lack of Infrastructure

Burma lacks economic infrastructure. Electricity generation is insufficient for even the most
basic consumption.’® The country also lacks roads. Only about 0.005 kilometers of road exist per square
kilometer. In comparison, Thailand has approximately 0.12 kilometers of road per square kilometer.*
Railways are similarly in poor condition, so that inland waterways remain Burma’s primary means of
long-distance transport.”®® While Thailand has an estimated 65 paved airports, Burma has only nine.**
Modern communications also have not advanced in Burma. In fact, the telephone system “barely meets
minimum requirements for local and intercity service for business and government.”*®® Burma has
357,300 telephone land lines in use and 66,500 mobile cellular phones in use, while Thailand has about
6.6 million telephone land lines and 26.5 million mobile cellular phones.*® Burma only has one Internet
service provider, and Internet access is severely restricted.’®® The International Telecommunications
Union reported that Burma has the lowest number of Internet users per capita in all of Asia.'®®

6. Foreign Investment and Trade

After the suppression of the demonstrators in 1988 and the government’s refusal to recognize the
results of the 1990 election, much overseas development assistance in Burma ceased. The military
controls most of the foreign direct investment because investment is directed through companies owned

149 5ee EU and Burma, supra note 132; see also Social Watch, supra note 144.
150 See HIMAL Report, supra note 122. The report shows the following life expectancies, in years, for Burma and its
neighboring countries: Malaysia (71), Vietnam (70), Thailand (69), Bangladesh (61), Burma (55), and Laos (54).
151 See id. (reporting that the literacy rate for those 15 years and older was 30 percent in 2002, compared to 94 percent in
Vietnam, 94 percent in Thailand, 84 percent in Malaysia, 57 percent in Laos and 56 percent in Bangladesh). However, the CIA
World Factbook reports that the literacy rate for those 15 years and older is 85 percent. CIA World Factbook, supra note 96.
122 See Time for Change, supra note 17, at 13.

Id.
154 See Economist Country Profile, supra note 44, at 17.
1% See id.
156 see HIMAL Report, supra note 122 (reporting Burma’s electricity generation to be 4.8 billion kWh, compared to 94.3 billion
kWh in Thailand, 63.1 billion kWh in Malaysia and 13.5 billion kWh in Bangladesh). See also Economist Country Profile, supra
note 44, at 20-21. A 1997 survey showed that only 37 percent of households had access to electricity for lighting, with 71.6
percent in urban areas and 17.7 per cent in rural areas. The power supply is not adequate, and the Ministry of Electric Power
estimates a 220-mw shortfall. Id.
%7 See id.
158 See Economist Country Profile, supra note 44, at 19. Two and a half times more freight is transported via water than via road.
Id.
1% see CIA World Factbook, supra note 96; see also CIA World Factbook: Thailand, Jul. 28, 2005, available at
http://www.cia.gov/cia/publications/factbook/geos/th.html.
160 See id.
161 See id.
162 See id.
163 See Economist Country Profile, supra note 44, at 20.
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and operated by the Ministry of Defense, such as UMEH.*® In addition, the government prohibits full
foreign ownership of companies operating in Burma, so most foreign investment is carried out through
joint ventures with the military regime.'®® By 1999, UMEH had established almost 50 joint ventures with
foreign firms.'®® Official figures claim that over $10 billion in foreign investment has been approved
since 1988, but by 2000 less than one-fifth of that amount had actually reached Burma.*®’

Countrywatch ranks Burma 191 out of 192 countries both in its total trade (i.e., total of exports
plus imports) and its trade ratio (i.e., ratio of total trade to GDP)—the only country ranking worse is the
tiny Pacific nation of Nauru.'®® The SPDC has placed stringent restrictions on trade. For example, before
they can import selected non-essential items, importers must purchase goods from a list of priority items,
and the export of certain key commodities was banned in 1998.%° In March 2002, the government
revoked licenses of all foreign trading firms, affecting around 100 foreign trading companies.*™

C.  Demographics of Population

Burma is a diverse country with numerous ethnic nationalities. The majority ethnic group—an
estimated 68 percent of the population—is Burman.'’* Other major ethnic nationalities are the Shan,
Karen, Rakhine (or Arakan), Karenni, Chin, Kachin, and Mon, as well as Sino and Indo-Burmese.'’? The
country is divided geographically into seven primarily Burman divisions and seven ethnic states, with the
ethnic states located in border regions.”® Estimates of ethnic group populations are contentious, and the
available statistics may underestimate minority figures.”

Burmese is the national language, but most ethnic groups have their own language as well.*”
Buddhism is the dominant religion.176 Many Karen, Karenni, and Kachin are Christian, and Muslims are
concentraltgd in Rakhine state.’”” There are also modest numbers practicing other religions, such as
animism.

164 see Burma: Country in Crisis: Foreign Investment, Open Society Institute Burma Project, 2001, available at
?Btstp://burmaproject.org/CRISIS/index.htmI (hereinafter Country in Crisis).

See id.
166 See EU and Burma, supra note 132.
167 See Country in Crisis, supra note 164.
168 See Countrywatch: Trade Rankings, available at
http://aol.countrywatch.com/aol_topic.asp? TYPE=GRANK&TBL=TRADEOVER&VCOUNTRY=28.
169 5ee Economist Country Profile, supra note 44, at 38.
7% See id. at 24 & 38.
17! See CIA World Factbook, supra note 96.
172 See id. Note, however, that the government has not taken an official census of the ethnic minorities since 1931. The 1931
census results were as follows: 65 percent Burman, 9 percent Karen, 7 percent Shan, 2 percent Chin, 2 percent Mon, 1 percent
Kachin, and 1 percent Wa. See Economist Country Profile, supra note 44, at 17.
178 See CIA World Factbook, supra note 96. The seven states are Chin state, Kachin state, Kayin state, Kayah state, Mon state,
Rakhine state, and Shan state.
174 see Economist Country Profile, supra note 44; see also Guy Horton, Dying Alive: A Legal Assessment of Human Rights
Violations in Burma, Apr. 2005 (hereinafter Guy Horton Report) (finding that “no reliable figures have been collected or released
since independence and those that are published appear to deliberately play down ethnic minority numbers” quoting Burma,
Insurgency and the Politics of Ethnicity, Ch. 2, p. 30). However, the Guy Horton Report notes that the estimates of the
population in Karenni state is an exception to the Burmese government’s usual downplay of ethnic minority populations.
UNICEF found that the population in Karenni state in 1998 was 207,357, while the Burmese Ministry of Immigration and
Population stated that 246,000 people lived in the state. The Guy Horton Report suggests the Government of Burma did not
reduce the numbers for this state because the government wanted to “conceal the true destruction of the Karenni people.” Id. at
87.
175 See CIA World Factbook, supra note 96.
176 See id.
177 See Economist Country Profile, supra note 44,
178 See CIA World Factbook, supra note 96.
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Based on 2005 estimates, only 5 percent of the population is 65 years and over, while 67.8
percent is 15-64 years and 27.2 percent is under 15 years.'”

1. Discrimination and Abuse against Ethnic Minority Groups

The SPDC has purposefully made ethnic minorities the targets of violence and human rights
abuses. Well-documented abuses include food and land requisitions, Killings, torture, beatings, forced
labor, forced relocations, and rapes by SPDC military forces.”® Armed ethnic groups also have
committed human rights abuses, but not to the same degree as the SPDC.*®" Since 1996, the SPDC has
forcibly relocated numerous members of minority ethnic groups, destroyed over 2,500 villages, and
systematically displaced more than 600,000 citizens.’® These forced relocations are widespread in the
Shan, Kayah, and Karen states and often are accompanied by systematic rape, executions, and demands
for forced labor.’® The government’s relocation and abuse of ethnic minority groups is based on its Four
Cuts strategy, which aims to counter insurgents by cutting off supplies of food, funds, intelligence, and
recruits that could flow between the insurgents, their families, and local villages.*®

2. Internally Displaced Persons and Refugees®®

As a result of these substantial abuses against ethnic minorities, Burma has a large population of
internally displaced persons, and numerous refugees have fled to neighboring countries. Burma has an
estimated 630,000 internally displaced persons.’*® The World Refugee Survey 2005 states that Burma has
produced 691,800 refugees.’®” This estimate does not include additional millions who have fled Burma
but are not officially documented as refugees.’®** Economic mismanagement coupled with ethnic
persecution has resulted in one of the largest migration flows in Southeast Asia.**®

179 gee jd. These statistics vary slightly between different sources. One report notes that 33 percent of the population is in the 0-
14 age group, while 8 percent are over 60 years of age, which is “typical of a low-income country.” See Economist Country
Profile, supra note 44.

180 See Dept. of State Report, supra note 69; 2005 Annual Report Entry: Myanmar (Burma), Amnesty International, available at
http://www.amnestyusa.org/countries/myanmar_burma/document.do?id=ar&yr=2005 (hereinafter Amnesty Report) (noting
several incidents of forced labor that took place in ethnic minority states). For a more detailed discussion about forced relocation,
forced labor and rape, see Sections I1.A.1, 11.A.2 and I1.A.3, respectively.

181 See Dept. of State Report, supra note 69.

182 e id.

183 See id; see also Human Rights Watch Report, supra note 60 (noting that many ethnic minorities have been forced into
internment camps where “forced labor, extrajudicial executions, rape and torture committed by government troops” is rampant);
Dan Murphy, Long, Quiet Ethnic War in Burma, THE CHRISTIAN SCIENCE MONITOR, May 21, 2002 (hereinafter Long Quiet
Ethnic War) (reporting that subsistence farmers often are forced to neglect their crops to act as porters for troops and rice fields
are sown with landmines forcing people to live in SPDC garrison towns so that they can be a ready labor pool for the military).
184 See Martin Smith, Burma, Insurgency, and the Politics of Ethnicity, Zed Books, 1991, at 258-262; see also Guy Horton
Report, supra note 174, at 236 (noting that the Four Cuts policy is “official and systematic”).

185 See Section 11.A.1 below for a more in depth discussion of destruction of villages, internally displaced persons, and refugees.
186 See UK Report, supra note 80.

187 See World Refugee Survey 2005: Refugees and Asylum Seekers Worldwide, U.S. Committee for Refugees and Immigrants,
2005, available at http://www.refugees.org/article.aspx?id=1343 (hereinafter WRS 2005).

188 See Jerrold Huguet and Dr. Sureeporn Punpuing, International Migration in Thailand, International Organization for
Migration, 2005, at 23 (hereinafter International Migration in Thailand) (noting the number of Burmese in Thailand are 1.5-2
million and that many of them are displaced persons and irregular migrants); see also Veronika Martin, Prospects for Hope?
Myanmarese Refugees in Thailand, World Refugee Survey 2005, at 21, available at
http://www.refugees.org/article.aspx?id=1342 (hereinafter Prospects for Hope) (noting that millions of Burmese live in Thailand
undocumented as refugees, thus preventing them from obtaining assistance from UNHCR).

189 See Therese M. Caouette and Mary E. Pack, Pushing Past the Definitions: Migration from Burma to Thailand, Refugees
International and Open Society Institute, Dec. 2002, at 7.
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3. Ethnic Opposition Nationalities

Some ethnic nationalities have formed their own political parties and armies in opposition to the
government. Ethnically-based political parties, including the Shan Nationalities League for Democracy,
Arakan League for Democracy, and the Mon National Democratic Front, won seats in the 1990
election.® Furthermore, ethnic opposition groups, including the Karen National Union (KNU), the
Karenni National Progressive Party (KNPP), the Chin National Front, and the Shan State National Army,
have engaged in armed conflict with the Burmese National Army. Other political groups, such as the
National Democratic Front, Democratic Alliance for Burma, and National Council for the Union of
Burma, seek to unite the various ethnic groups and promote a common position.*®> Over time, the
primary demand of ethnic opposition groups has shifted from independence to democracy and federalism.
Burma’s ethnic groups now primarily desire democracy so they can have a significant voice in the
country’s affairs.™

4, Ceasefire Agreements

The government has entered into uneasy ceasefire agreements with 17 various ethnic insurgent
groups.’®® While ceasefire agreements have brought an end to the fighting in some areas of Burma, they
have also resulted in increased militarization and declining conditions for many ethnic nationalities, such
as the Mon."®* Most significantly, the ceasefires have not resulted in political settlements addressing the
root causes of the armed conflict. Some ceasefires have subsequently broken down, while others have
prompted new armed groups to form.*® Many ethnic groups have maintained active resistance against
the government. These groups include the Chin National Front, Shan State Army-South, KNPP, and
KNU."*® The KNU, one of the largest ethnic opposition groups, agreed to an informal ceasefire in

December 2003, but still has not signed any formal documents with the SPDC.*¥’

5. Renewed Ethnic Insurgency

Despite the ceasefire negotiations and agreements, actions taken by the government and its
military call into question their commitment to peace. Most notably, even after the ceasefire, Burmese
troops continued to attack villages populated by ethnic minority groups,™*® And fighting continued in
Karen regions.’*® Moreover, SPDC troops continued to commit serious abuses against the Karen by
destroying their villages and uprooting them from their homes to gain control over their land.”® The New

190 see Khin Kyaw Han, 1990 Multi-Party Democracy General Elections, Democratic Voice of Burma, available at

http://english.dvb.no/e_docs/19election_1990.pdf, last visited Sept. 3, 2005.

191" See Burma: Country in Crisis: Ethnic Groups, Open Society Institute Burma Project, 2001, available at

http://burmaproject.org/CRISIS/index.html, last visited, Sept. 3, 2005.

192 5ee id.

198 See Long Quiet Ethnic War, supra note 183 (discussing the forced relocation of the Wa minority to a mostly ethnic-Shan area

near the Thai border).

194 See The Mess in Myanmar, supra note 106; see also Statement on Shan State National Army and Shan State Army Merger,

May 24, 2005, available at http://www.shanland.org/articles/war/2005/statement_on_shan_state_national.htm.

195 See Burma: Army and Proxies Attack Shan Civilians, Human Rights Watch, May 26, 2005; see also Burma’s Ceasefires:

More Trouble Than They’re Worth?, IRRAWADDY MAGAZINE, Vol. 10, No. 2, Feb.-Mar. 2002.

1% See Dept. of State Report, supra note 69.

197 See Larry Jagan, Analysis: Burma’s Karen Talk Peace, BBC News, Jan. 22, 2002, available at http://news.bbc.co.uk/go/pr/fr/-

/1/hi/world/asia-pacific/3419323.stm.

1% See Dept. of State Report, supra note 69 (describing various credible reports of attacks on ethnic villages by Burmese army

troops).

199 See, e.g., Burma SPDC Doesn’t Respect Ceasefire Agreement, Says KNU, Democratic Voice of Burma, Dec. 11, 2004,

available at http://english.dvb.no/news.php?id=3685; Saw Enha, The KNU Ceasefire “Agreement” One Year On: Real Progress

g)og Still Just a Mess?, Burma Issues, Jan. 2005, available at http://www.burmaissues.org/En/Newsletter/BINews2005-01-01.html.
See id.
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Mon State Party signed a ceasefire agreement with the government in 1995, but conditions continued to
deteriorate in Mon state after the ceasefire.””* The SPDC forcibly conscripted local farmers to work on
development projects, and Burmese troops continued to battle Mon splinter groups.”®? A New Mon State
Party Central Committee member noted that the group wanted dialogue to work “but if the SPDC does
not want a political settlement and keeps oppressing our people, we may fight again.”®* The government
recently arrested the leader of one of the ceasefire groups, the Shan State National Army, as well as other
prominent Shan leaders. In response to the arrests, the Shan State National Army broke ties with the
SPDC and merged with the Shan State Army-South.®® Most ethnic groups remain armed. Indeed, only
one small ethnic group has actually surrendered its weapons.*®

II. Burma’s Threat to Peace and Security in the Region and the
Global Response

A.  Transnational Destabilizing Effects of the Conflict in Burma

It is difficult to overstate the suffering of the Burmese people. The situation is particularly
dangerous because the government’s actions not only oppress its own people but bring substantial
transnational destabilizing effects which threaten peace and security in the entire region. The gravity and
extent of six particular factors distinguish the situation in Burma from that of any other country in the
world. These factors include: (1) destruction of villages (and associated refugee flows); (2) forced labor;
(3) systematic rape; (4) the illegal drug trade; (5) unchecked HIV/AIDS; and (6) child soldiers.

1. Destruction of Villages

The SPDC has implemented a policy of destruction of villages and forced relocation of civilians
as a counter-insurgency strategy for many decades, primarily targeting ethnic minority groups.”® It is
estimated that between 1996 and 2002 over 2,500 villages in eastern Burma have been destroyed,
relocated, or abandoned.?®” Between 2002 and mid-2004, an additional 240 villages have been destroyed,
relocated, or abandoned, displacing an additional 160,000 persons.208 Forced relocation of civilians
continues to persist in the present day, causing Burma to have “one of the world’s worst IDP [internally
displaced persons] situations.”?®® These forced relocations often are accompanied by grave human rights
abuses. In April 2005, the UN Commission on Human Rights urged the Burmese government to “end the
systematic enforced displacement of persons and other causes of refugee flows to neighboring countries,
to provide the necessary protection and assistance to internally displaced persons, in cooperation with the

201 gee Tony Broadmoor, Precarious Peace in Monland, THE IRRAWADDY, Vol. 10, No. 2, Feb.-Mar. 2002.
202 gee jd,
203 gee jd,
20% See The Mess in Myanmar, supra note 106; see also Statement on Shan State National Army and Shan State Army Merger,
%Isay 24, 2005, available at http://www.shanland.org/articles/war/2005/statement_on_shan_state_national.htm.
See id.
206 5ee Dept. of State Report, supra note 69.
27 gee Burma: Displacement Continues Unabated in One of the World’s Worst IDP Situations, Global IDP Project, Jun. 27,
2005, at 3 (hereinafter IDP Project Report).
208 See Internal Displacement and Vulnerability: Eastern Burma, Thailand Burma Border Consortium, Oct. 2004, at 1-2
(hereinafter TBBC Report).
2% gee |DP Project Report, supra note 207, at 4.
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international community, and to respect the right of refugees to voluntary, safe and dignified return
monitored by appropriate international agencies.”?*

a. Four Cuts Strategy and Modern Development Projects

The government’s strategy of destruction of villages and forced relocation began as a part of the
Burmese army’s Four Cuts strategy to systematically suppress ethnic opposition groups. Now, forced
relocation also takes place in urban areas as the government pursues development projects.** The Four
Cuts strategy has been used not only to destroy ethnic resistance but to assimilate and destroy the culture
of ethnic minorities.?> The destruction in Burma “clearly implies a scale of destruction far more
comprehensive than what is generally understood as a counter insurgency campaign,” particularly since
civilians are targeted solely on the basis of their ethnicity.?®

Forced relocation also helps to provide labor for road building and infrastructure projects.?™
Experiences in Mon and Kachin states demonstrate that ceasefire agreements do not prevent the
government from forcibly relocating civilians. In those states, the army has confiscated farmland and
displaced people from their homes to carry out development projects without properly compensating them
for either the relocation or the loss of their property.”*

b. Human Rights Abuses Related to Forced Relocations

Forced relocations often are accompanied by killings, forced labor,”*® systematic rape,”’ and
wholesale destruction of villages, crops, and land. The Burmese army commonly gives civilians only one
week’s notice to leave their village.?’® After the one-week notice period elapses, troops loot the village,
destroying all buildings, crops, and stores of food to prevent villagers from returning.”** The former UN
Special Rapporteur on Myanmar, Rajsoomer Lallah QC, described the policy of forced relocation as a
“scorched earth policy” in which soldiers forcibly seize, without payment, rice, poultry, and farm animals;
what the army cannot eat it burns.?® Massacres of civilians by the army in connection with forced
relocation have been documented by various human rights groups. For example, a Human Rights Watch
report cites various stories told by people in Karen state of troops attacking their villages, killing their
family members, and destroying their crops.??

210 N Economic and Social Council, Commission on Human Rights (61st Session, Agenda Item 9), Question of the Violation of
Human Rights and Fundamental Freedoms in Any Part of the World — Situation of Human Rights in Myanmar, E/CN.4/2005/L,
Apr. 29, 2005 (hereinafter 2005 UN Commission Resolution).

21 see Guy Horton Report, supra note 174, at 236.

12 5ee jd. at 236; see also “They Came and Destroyed our Village Again™: The Plight of Internally Displaced Persons in Karen
State, Human Rights Watch, Jun. 2005, at 17 (hereinafter Plight of Karen) (noting that the government’s strategy has military and
ethnic dimensions, allowing for the spread of state-sponsored ‘Burmanization’ in which minority cultures, histories, and political
aspirations would be eliminated in favor of a national identity).

213 gee Guy Horton Report, supra note 174, at 237.

214 5ee |DP Project Report, supra note 207, at 4-5.

215 gee generally Plight of Karen, supra note 212, at 54-57.

218 For a more in-depth discussion of forced labor, see Section I1.A.2.

217 For a more in depth discussion of rape, see Section I1.A.3.

218 5ee |DP Project Report, supra note 207, at 4.

29 5ee id.

220 gee Guy Horton Report, supra note 174, at 238.

221 gee Plight of Karen, supra note 212. The Human Rights Watch report recounts one woman’s story of atrocities committed by
the army, in which she stated:

The Burmese Army troops first attacked in November 1979, while we were harvesting our fields near Ler
Kaw village. They shot and killed my sister, who was only thirteen, and my cousin, who was fifteen. We
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C. Internal Displacement

The destruction of villages has led to a large number of IDPs; estimates of the total number vary.
According to the Thailand Burma Border Consortium, at least 526,000 people in the eastern border areas
alone remained internally displaced as of late 20047 A 2002 estimate stated that between 1996 and
2002, 2,500 villages in eastern Burma were destroyed, relocated, or abandoned.’”® Between 2002 and
mid-2004, an additional 240 villages were destroyed, relocated, or abandoned, displacing an additional
160,000.* Human Rights Watch estimates that, in eastern Burma alone, at least 650,000 people were
internally displaced by late 2004 and that, since the 1960s, the military regime has created over 1 million
IDPs.?”® Forced relocations were the most widespread in Karen, Kayah, and Shan states, a part of Mon
state, and the Bago division.?® In Arakan state in western Burma, Muslim groups such as the Rohingya
often are forcibly relocated as a result of “brutal discrimination policies” so that new villages can be
constructed for migrants from central and northern Burma.?’

After being forced from their homes, IDPs are limited to only a few alternatives, including living
on the fringes of urban and rural communities, hiding in the jungles or in zones of ongoing armed
conflict, or living in areas controlled by the SPDC or various ethnic armed groups that have agreed to
uncertain ceasefires with the government.?® The number of such people living on the fringes of urban
and rural communities is unknown.””® Some IDPs who go into hiding stay in the jungles for a short
period and then return to their villages, often to find that the village has been eradicated by the army to
prevent resettlement.?

The army also reportedly has laid land mines close to the sites of such villages to prevent
relocated civilians from returning.”®" Burma is estimated to be among the countries with the highest
number of land mine casualties each year.*?

had to flee, but they chased after us and shot and killed another villager. There was no fighting near the
village at that time. The Burma Army troops just wanted to kill us Karen villagers.

The Burmese soldiers attacked us again at Htee Hto Kaw Kee, in 1992. They shot and killed my husband and
injured other villagers. The soldiers burned down our houses and killed and ate our animals. They also
burned our rice barn, destroying 190 tons of rice. [They also] killed my son-in-law, who was just collecting
betel nut in the forest. He [had] small children.

In January 1998, at Lo Kee village, my cousin’s hushand was killed by Burmese troops when they entered the
village. Many people fled to the jungle. In March 2002 my other cousin’s husband was also killed. Their
house and livestock were destroyed too.

See also Guy Horton Report, supra note 174, at 260-280 for additional accounts of killings by the Burmese army.

222 gee Internal Displacement and Vulnerability: Eastern Burma, Thailand Burma Border Consortium, Oct. 2004, at 1-2
(hereinafter TBBC Report).

223 gee |DP Project Report, supra note 207, at 3.

224 gee TBBC Report, supra note 222, at 16.

225 gee Plight of Karen, supra note 212, at 8, 18.

226 See Dept. of State Report, supra note 69. For a good discussion of the distribution of IDPs in the various states and divisions
in Burma, including Shan state, Karenni state, Karen state, Mon state, Pegu division, and Tenasserim division, see TBBC Report,
supra note 222, at 25-38.

227 gee |DP Project Report, supra note 207, at 4.

228 see Plight of Karen, supra note 212, at 8. The TBBC Report identifies three types of IDPs: (1) those who hide in “free-fire
areas”; (2) those who move to SPDC relocation sites; and (3) those who reside in ethnic administered ceasefire areas. See TBBC
Report, supra note 222, at 9.

229 gee TBBC Report, supra note 222, at 9-10.

%0 gee Plight of Karen, supra note 212, at 47.

281 gee |DP Project Report, supra note 207, at 6.
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Moreover, even if villagers try to resettle in their native villages, the army often comes back to
burn down the village again.”*®* Many areas in Burma have been designated “free-fire” or “brown” zones
by the military, meaning anyone found on site will be executed.?*

Some IDPs hide in the jungle for several years, building temporary shelters, clearing areas to
grow crops, foraging for food, and fishing in the streams.”®® Others attempt to stay on the official
relocation sites, which vary in terms of amount of army control, available facilities, and infrastructure.
Some relocation sites consist of merely empty stretches of land, requiring families to construct their own
shelters, while other relocation sites are located in existing villages or towns.”®® The army strictly
controls entry and exit from all the relocation sites.?*’

Health, economic, education, and welfare conditions are shockingly poor for IDPs, even in
official relocation sites. IDPs face difficulty in obtaining food, with one survey of IDPs showing that
three-quarters of respondents suffered food shortages for at least one month and 20 percent unable to
access sufficient food for more than three months of the year.238 In SPDC-controlled relocation sites,
SPDC troops often deplete the food stock, and civilians often do not have time to cultivate their own
crops because they are subject to long hours of forced labor by the troops.”*® Access to health care is
limited, and one report states that eastern Burma has a “public health emergency” among the IDPs.?*
Child mortality rates and malnutrition rates among IDPs are double Burma’s national baseline rate and
comparable to those recorded amongst IDPs in the Horn of Africa.** Mortality rates for IDP children
under age 5 in eastern Burma are more than triple the country’s national average child mortality rate.”**
The acute malnutrition rate for children in IDP areas in eastern Burma is nearly double the national
rate.”*® Maternal mortality rates in Karen, Karenni, and Mon states are greater than 1,000 maternal deaths
per 100,000 births. Furthermore, surveys in many areas indicate that maternal mortality rates have
reached ;%mergency” levels.?** By comparison, Thailand’s maternal mortality rate is a mere 36 per
100,000.

Water and sanitation facilities in relocation camps often are inadequate or nonexistent, and
malaria, anemia, fever, chicken pox, and serious gastrointestinal problems are common.?*® Health clinics

22 gee jd.
233 gee Guy Horton Report, supra note 174, at 50 (displaying a graph indicating average household moves in the past year for
various states and divisions, with Karen state averaging 7 household moves in the last year).
23 5ee TBBC Report, supra note 222, at 8.
23 gee Plight of Karen, supra note 212, at 47.
% See IDP Project Report, supra note 207, at 4. See also Plight of Karen, supra note 212, at 47-51. The Human Rights Watch
Report regarding the plight of the Karen classifies relocation sites into “Relocation Centers” and “Relocation Villages”.
Relocation Centers are constructed settlements typically found near infrastructure projects and army bases. Relocation Villages
are pre-existing settlements found in rural areas and are generally smaller than Relocation Centers and more difficult to document
and map. Id.
237 gee |DP Project Report, supra note 207, at 4.
238 gee TBBC Report, supra note 222, at 50.
2% gee Christian Solidarity Worldwide Visit to the Thai-Burmese Border: April 19-26, 2004, Christian Solidarity Worldwide
UK/Australia, at 8 (hereinafter CSW Report).
240 see TBBC Report, supra note 222, at 3.
2 gee jd.
22 gee id. at 5. The under-5 child mortality for IDPs is 2.4 deaths per 10,000 each day for the population, while the national
average child mortality rate in Burma is 0.7 deaths per 10,000 each day.
3 See id. The acute malnutrition rate for children in IDP areas in Eastern Burma is 16 percent, while the national average is 9
percent.
24 see UN Commission on Human Rights, NGO Statement by Asia Pacific Forum on Women, Law and Development (61st
%ssion), Apr. 11, 2005, available at http://www.apwld.org/statement_61st.htm.

See id.
248 gee |DP Project Report, supra note 207, at 7; Plight of Karen, supra note 212, at 53.
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in IDP relocation sites often do not have medicines and are not staffed with medical personnel.?*’ To
make matters worse, Burmese troops also have engaged in the systematic destruction of health clinics.**®
Many areas only obtain medical treatment through medical “backpack” teams, consisting of individuals
trained as health care workers.*® Approximately 70 backpack teams work in the ethnic states, primarily
Karen, Karenni, Mon, and Shan states, with each team having only two or three individuals who serve
approximately 2,000 people.”® Most humanitarian-based assistance to relocation sites comes from local
community-based networks and local NGOs.”®! International humanitarian organizations are not
permitted to access many of Burma’s border areas where IDPs have been relocated, and the international
organizations and agencies that are working in the country are subject to tight controls.*®* Thus, the large
majority of IDPs who need humanitarian assistance are cut off from international relief.

a. External Displacement

Aside from creating a large population of IDPs, the destruction of villages and forced relocations
have also resulted in a large number of externally displaced people. Estimates from a 2005 survey on
refugees show 453,500 Burmese refugees in Thailand (comprising mostly ethnic Karen, Shan, and
Karenni, along with some ethnic Burman pro-democracy activists), 60,000 in India, 150,000 in
Bangladesh, and 25,000 in Malaysia.”>® Additionally, there are millions of Burmese living in Thailand
who are not documented and live as economic migrants.”®* An unknown number of mostly ethnic Kachin
have fled to China.”®® Japan and South Korea also had smaller numbers of refugees from Burma.”*®

Thailand has received the largest influx of refugees, primarily from eastern Burma, and has
struggled with ways to deal with the millions who have fled across the border. Thailand is not a signatory
to the 1951 Convention Relating to the Status of Refugees or its 1967 Protocol.”>” The Government of
Thailand defines a “refugee” as a person who was actually fleeing fighting when he or she left Burma.?®
Thus, persons fleeing Burma as a result of human rights abuses such as forced labor, killings, rapes,
forced relocation, destruction of villages, and destruction of food crops are not considered refugees and
are discouraged from entering Thailand.?*®

In addition to the vast numbers of refugees from eastern Burma in Thailand, Muslim Rohingya
refugees from western Burma have fled to Malaysia and Bangladesh. More than 250,000 Muslim
Rohingyas fled Burma to Bangladesh in the early 1990s, and about 235,000 Rohingyas were

247 gee Guy Horton Report, supra note 174, at 463.
8 see generally Guy Horton Report, supra note 174, at 463-475; see also Christian Solidarity Worldwide Visit to the Thai-
Burmese Border — April 9-15, 2005, Christian Solidarity Worldwide (reporting on a visit to an IDP camp inside Burma on Apr.
12, 2005).
29 gee CSW Report, supra note 239, at 9-10.
20 gee jd. at 10. Chin state has only 9 backpack teams working near the Indian border. Id.
! gee |DP Project Report, supra note 207, at 8.
52 gee jd,
253 gee WRS 2005, supra note 187. Many of the refugees in Malaysia live in harsh conditions in jungle camps on the outskirts of
urban areas. The Government of Malaysia recently has stated its intent to offer temporary stay permits to the refugees, which
hopefully will improve their access to health care, education, and other social services. See Refugees in Malaysia’s Jungle
Camps Face Harsh Life, Fear Crackdown, UNHCR NEws STorIES, Nov. 30, 2004.
5% gee Prospects for Hope, supra note 188, at 21.
55 gee World Refugee Survey 2003 Country Report: Myanmar (Burma), U.S. Committee for Refugees and Immigrants, 2003,
gs\éailable at http://www.refugees.org/countryreports.aspx?subm=&ssm=&cid=208.

See id.
57 gee Time for Change, supra note 17, at 31.
28 See id.; see also Out of Sight, Out of Mind: Thai Policy Toward Burmese Refugees, Human Rights Watch, Feb. 2004, at 10
(hereinafter, Out of Sight).
%9 gee id. at 11.
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repatriated.”®® Approximately 20,500 Rohingyas remain in government-run camps in Bangladesh. Six
thousand Rohingyas are living in precarious conditions in Teknaf, an area of Bangladesh highly prone to
flooding and cyclones.®

2. Forced Labor

Forced labor is a pervasive problem in Burma. The military junta compels more than 800,000
Burmese to work as porters or laborers for little or no pay.?®> Until the early 1990s, the Government of
Burma forced ethnic minorities to work in counter-insurgency activities, primarily as porters.?®®* Since the
early 1990s, hundreds of thousands of civilians have been forced to work on infrastructure projects that
involve the construction of roads, dams, railroads, and military barracks.®®* Civilians who refuse to
provide mandatory labor are often threatened with prosecution, and those laborers who do not properly
carry out their tasks are often shot or beaten to death.?®®

In June 2000, for the first time in its history, the UN International Labor Organization (ILO)
adopted a resolution under Article 33°° of its constitution to compel the Government of Burma to comply
with its obligations under the Forced Labor Convention (No. 29) of 1930.%" The ILO resolution was
intended to “secure compliance with the recommendations of the Commission of Inquiry*®®” which found
massive and systematic violations of the Forced Labor Convention:

528. There is abundant evidence before the Commission showing the pervasive use of
forced labor imposed on the civilian population throughout [Burma] by the authorities
and the military . . .

543. This report reveals a saga of untold misery and suffering, oppression and
exploitation of large sections of the population . . . It is the story of gross denial of human
rights to which the people . . . have been subjected . . . The Government seem[s]
oblivious to the human rights of the people and are trampling upon them with impunity.
Their actions gravely offend human dignity and have a debasing effect on civil society.?*®

%60 gee Time for Change, supra note 17, at 32; see also Rohingyas from Myanmar Living in Risky Conditions in Bangladesh,
UNHCR NEews STorIes, Jul. 19, 2005, available at http://www.unhcr.ch/cgi-bin/texis/vtsx/print?tbl=NEWS&id=42dcf74a4
(hereinafter Risky Conditions in Bangladesh).

%! See Risky Conditions in Bangladesh, supra note 260. The UNHCR, the European Commission and various diplomats have
urged the Bangladesh government to move the refugees in Teknaf to safer ground. Id.

262 Brma Slammed Over Forced Labor, BBC News, Jun. 17, 1999.

263 Amnesty International, Amnesty International’s Concerns at the 89™ International Labor Conference, Jun. 5-21, 2001,
available at http://web.amnesty.org/library/print/ENGIOR420042001.

264 gee jd. (asserting that forced labor still takes place in Shan, Kayin, and Mon states and in the Tanintharyi division).

265 see id. (noting reports of civilians who witnessed the junta’s murder of laborers who were unable to adequately perform their
duties); A Global Alliance Against Forced Labour, Report of the Director General, 93rd Sess., Geneva, Jun. 2005, para. 105
(describing the police’s threats to prosecute villagers who refused to work for them).

%6 Article 33 of the ILO Constitution authorizes the Governing Body of the ILO to “recommend . . . such action as it may deem
wise and expedient to secure compliance” with recommendations of a Commission of Inquiry that has been established to
investigate violations of a labor convention.

287 Convention Concerning Forced or Compulsory Labor (No. 29), Entered into Force on May 1, 1932, Ratified by Burma on
Mar. 4, 1955.

268 5ee Resolution Submitted to the International Labor Conference in its 88" Session (May-Jun. 2000) on Recommendations of
the Commission of Inquiry Established to Examine the Observance of the Forced Labor Convention, 1930 (No. 29) in Myanmar.
%% Forced Labor in Myanmar (Burma), Report of the Commission of Inquiry appointed under Article 26 of the Constitution of
the International Labor Organization to examine the observance by Myanmar of the Forced Labor Convention, 1930 (No. 29),
Geneva, Jul. 2, 1998.
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On November 17, 2000, after determining that Burma remained out of compliance with the
Forced Labor Convention, the ILO Governing Body?” opened the way for the full implementation of its
previous resolution, including authorizing its members to impose sanctions against the Government of
Burma.”” At the same time, however, the passage of the resolution does not require ILO members to do
anything other than reexamine their relationship with Burma in light of the findings of the Commission of
Inquiry (although there are other peripheral positive effects).?’2

In the five years since the ILO sanctioned the Government of Burma, the ILO has taken various
steps to put an end to forced labor, such as (1) designating a liaison officer who communicates regularly
with high-level government officials; (2) organizing seven field observation teams to direct the
implementation of Convention No. 29 and to investigate violations; (3) developing a Joint Plan of Action
between the Government of Burma and the ILO; and (4) translating administrative orders banning forced
labor into six indigenous languages.?”

Despite all these efforts, however, the ILO recently concluded it still lacks a tenable solution for
ending forced labor in Burma:

The Myanmar case . . . demonstrates that it is impossible to make effective
progress against forced labor when there is a climate of impunity and repression
against persons who denounce forced labor abuses, in the absence of the political
will to clamp down on the military and local authorities who are themselves
deriving economic advantage from forced labor practices.?”

3. Rape

Recent years have brought greater attention to the widespread acts of sexual violence committed
against women by the Burmese armed forces, particularly against women of ethnic nationality groups.
Numerous reports have documented the stories of women of Burma’s different ethnic groups who have
experienced or observed sexual violence firsthand.?”> In 2002 and 2003, the UN Special Rapporteur on

2% The Governing Body is the executive body of the International Labor Office (the office is the secretariat of the organization).
It is composed of 56 titular members (28 governments, 14 employers and 14 workers) and 66 deputy members (28 governments,
19 employers and 19 workers). See generally, ILO web site:

http://www.ilo.org/public/english/standards/relm/gb/index.htm.

211« O Governing Body opens way for unprecedented action against forced labor in Myanmar,” 1LO/00/44, Nov. 17, 2000.

272 First, under Article XI1X(6) of the ILO Constitution, the passage of the resolution required that members of the 1LO bring the
recommendations “before the authority or authorities within whose competence the matter lies, for the enactment of legislation or
other action” within the next 12-18 months. Second, the resolution may be evidence of opinio juris, emerging international
opinion on the situation of forced labor in Burma. And finally, as a corollary to the last point, countries that are signatories to the
Forced Labor Convention and voted for the resolution against Burma may find those positions advantageous if t